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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )

)
MARTI N I. AND KAREN GRACE )

Appear ances:

For Appellants: Martin |I. Gace,

in pro. per.
For Respondent: Lazaro L. Bobiles
Counsel

OPI1 NI ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Martin |I. and Karen
Grace agai nst a proposed assessment of additional personal
inconme tax in the amount of $135 'for the year 1980.
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Appeal of Martin |I. _and Karen G ace

The issue presented for decision is whether
appel lants are entitled to deduct contributions to an
i ndi vidual retirenent account (IRA) for 1980.

M. Gace was enpl oyed by Tel edyne MEC unti l
April 1980. On April 1, 1980, he voluntarily left

Tel edyne and joined Aertech Industries. Teledyne had a
non-contri butory retirement plan which required ten years
of service before it became vested. M. G ace had worked

for Tel edyne four years when he left its enployment;
therefore, his benéfits were not vested. Aertech required

one year of service before an enpl oyee becane eligible to
participate in its retirenent plan.” Because he was not

innEdiater_eligible to participate in the Aertech retire-
ment plan, in 1980 M. Gace contributed to an |IRA and
clained a deduction for the amount contributed.

Respondent determined that Mr. Grace was an
active participant in Teledyne's plan during 1980 and,
therefore, appellants were not entitled to claiman IRA
deduction under Revenue and Taxation Code section 17240.
This conclusion was based on the fact that the Tel edyne
plan provided for reinstatenent of a former enployee's
forfelted benefits if he were to be re-enployed by
Tel edyne within a period equal to his years of enploynent
with the conpany. Appellants contend that there was
little, if any, actual chance that M. Gace would return
to Teledyne, "‘and argue that he is entitled to the clained
deducti on because he was not eligible for any enpl oyee
pension plan from April 1, 1980, to April 1, 19s1.

Revenue and Taxati on Code section 17240,
subdi vision (b)(2)(A) (i), provides that no deduction for
contributions to an IRA will be allowed for a taxable
year to any individual who was an "active participant”
for an& part of such year in a qualified pension_plan
under Revenue and Taxation Code section 17501. These
statutes are substantially identical to sections 219
(b)(2)(A (i) and 401(a), respectively, of the Int?fnm
Revenue Code as they read durinﬁ_the appeal year.-—

|

Therefore, federal case law is highly persuasive in
interpreting the California statutes. (R hn v. Franchise

Tax Board, 131 Cal.App.2d 356, 360 [280 P.2d 893] (1955).)

T7 Tnternal LkBvenue Code section 219(b)(2)(A)(i) was

anended by p.L. 97-34, § 311(a) to allow an active partici-
pant in a qualified pension plan to deduct contributions to
an | RA for taxable years beginning after Decenber 31, 1981.
No conparabl e amendnent was nade to the California statute.
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Appeal of Martin |I. and Karen G ace

The question raised by this appeal has previ-

ously been addressed by the courts and by this board.
The cases hold that an individual is considered an active
participant if he is accruing benefits under a qualified
?ension pl an, even though he has only forfeitable rights

0 plan benefits and such benefits are in fact forfeited
by term nation of enploynent before any rights becone
vest ed. (Frederick A "Chapman, 77 T.C. 4 (1981);
Appeal of Nelll 0. and Alice M Rowe, Cal. St. Bd. of
Equal ., AWy .77 1982.) Wih respect to the year 1980,
M. Gace accrued benefits under the Tel edyne plan from
January 1 to April 1. Therefore, he was an active par-
ticipant in his enployer's PJan during 1980 and is not
entitled to deduct contributions to an IRA for that year.
For this reason, respondent's action in this matter wll
be sustai ned.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor, .

| T | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Martin |I. and Karen G ace against a proposed
assessment of additional personal incone tax in the
amount of $135 for the year 1980, be and the same is
her eby sust ai ned.

Done at Sacramento, California, this 8th day
of May , 1984, by the State Board of Equalization,
with Board Menbers M. Nevins, M. Dronenburg, M. Collis,
M . Bennett and M. Harvey present.

Ri chard Nevins , Chai rman
Ernest J. Dronenburg, Jr. , Menber
Conway H. Collis , Menber
WIlliam M Bennett , Member
VWl ter Harvey* , Menber

*For Kenneth Cory, per Governnent Code section 7.9
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